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Statement of the Case


Petitioner, Canutillo Educators Association, appeals the action of Respondent, Canutillo Independent School District, concerning its grievances.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Joey W. Moore, Attorney at Law, Austin, Texas.  Respondent is represented by Larry A. Baskin, Attorney at Law, El Paso, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction and res judicata.  Exceptions and replies were timely filed and considered.  The Decision of the Designee of the Commissioner was issued.  Petitioner appealed the Decision to district court
.  The court found that the Commissioner erred in determining that the grievance was barred by res judicata and by not considering the continuing violation claim.  The court also concluded that the Commissioner did not err in determining that Respondent did waive its timelines argument.  Upon remand the Commissioner’s Designee found that he lacked jurisdiction over the case.  Petitioner appealed this Decision to district court.  The court determined that the Commissioner had jurisdiction over the case and remanded the case back to the Commissioner.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered. 

Findings of Fact


After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence and are the Findings of Fact that best support Respondent’s decision
. 
1.
At the beginning of the 2000-2001 school year, Respondent made a number of changes to the teachers’ work day.  Teachers were scheduled to be on duty from 7:30 a.m. to 3:30 p.m. or 7:45 a.m. to 3:45 p.m.  Tutoring of students was scheduled during the students’ physical education classes.  This time had previously been used as a planning period.  Children were released from school at 2:55 p.m.  The teachers’ planning time was to be between 3:00 p.m. and 3:45 p.m.  

2.
On September 26, 2002, Petitioner filed two grievances: one for Davenport Elementary and one for Damian Elementary.  The grievances contend that the teachers’ planning periods are not within the instructional day because no instruction is occurring at that time.  

3.
The board voted to deny the grievances, but did not specify the reason for denial.
4.
The Decision of the Designee of the Commissioner on Remand was appealed by Petitioner to Travis County District Court. 
5.
By Final Order of July 28, 2008, it was determined that the Commissioner had jurisdiction over this case.  Decision of the Designee of the Commissioner was reversed and the case was remanded with instructions to decide the merits of the case.  No appeal was made of this Final Order.
Discussion

Petitioner contends that Respondent does not provide teachers a planning and preparation period within the instructional day in violation of Texas Education Code section 21.404.  
Tex. Educ. Code § 21.404


The heart of the parties’ dispute concerns what is the meaning of the phrase “within the instructional day” in Texas Education Code section 21.404, Planning and Preparation Time:

Each classroom teacher is entitled to at least 450 minutes within each two-week period for instructional preparation, including parent-teacher conferences, evaluating students' work, and planning. A planning and preparation period under this section may not be less than 45 minutes within the instructional day. During a planning and preparation period, a classroom teacher may not be required to participate in any other activity.
“Instructional day” is not a term defined in the Texas Education Code.  But applying the common meaning of the words, the term “instructional day” is interpreted to mean the time when students are receiving instruction at the school where the teacher is located.  Hence, planning and preparation time must occur during the time that students at the school where the teacher is located are receiving instruction.  Since no students were receiving instruction during the time Respondent identified as the planning and preparation time for its classroom teachers, Respondent violated Texas Education Code section 21.404.

Legislative History

Respondent contends the legislative history of Texas Education Code section 21.404 indicates that that the phrase “instructional day” should mean a teacher’s normal work day.  According to Respondent, a district would be free to establish the work day for teachers and as long as the planning and preparation time was within that work day, no violation of Texas Education Code section 21.404 could occur.  The two prior versions of this section did not use the term “instructional day”:

PLANNING AND PREPARATION TIME.  (a) Public schools shall be taught for not less than seven hours each day including intermissions and recesses.  Each teacher actively engaged in the instruction of children shall have at least one period of not less than 45 minutes within the seven-hour scheduled school day for parent teacher conferences, reviewing student’s homework, and planning and preparation.  During that time, a teacher may not be required to participate in any other activity.

(b)  The implementation of the provision of this section shall not result in a lengthened school day. 

Act of July 13, 1984, 68th Leg., 2d C.S., ch. 2., 1984 Tex. Gen. Laws 117, 159.  Instead of referring to the “instructional day,” the prior versions either made reference to teaching occurring for at least seven hours a day or to a seven-hour school day, and then stated that the planning period would be within the school day.  The current language is even clearer than the former language that a planning and preparation period is time when instruction is occurring.
Conclusion

Respondent violated Texas Education Code section 21.404 by giving its classroom teachers planning and preparation times when students were not receiving instruction at the school where the teacher was located.
Reply to Exceptions to the Proposal for Decision


Both parties filed Exceptions to the Proposal for Decision.  Respondent’s Exceptions are sufficiently dealt with in the Proposal for Decision.  Petitioner believes that the term “instructional day” should be interpreted to mean “the normally scheduled school day when students are receiving instruction.”  A problem with this definition is that it is not clear what a “normally scheduled school day” is.  What would be an “abnormally scheduled school day”?  Would a “normally scheduled school day” include the new school day when a school district changes to block scheduling?  That would seem to be a change from what was considered normal.  Would a “normally scheduled school day” include a lengthened school day so that students could receive instruction to make up for time missed due to a hurricane?  Again, this would also be a change from what was once considered normal.  Petitioner argues that its definition solves the problem when only two students are receiving instruction.  Petitioner fails to indicate how many students need to be receiving instruction to make a time period part of the “normally scheduled school day.”  
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The term “instructional day” as used in Texas Education Code section 21.404 is interpreted to mean the time when students are receiving instruction at the school where the teacher is located.  Hence, planning and preparation time must occur during the time that students at the school where the teacher is located are receiving instruction.

3.
Since the planning and preparation time for Respondent’s classroom teachers did not occur during the time the students at the school where the teacher was located were receiving instruction, Respondent violated Texas Education Code section 21.404.

4.
Respondent is required to provide its classroom teachers with planning and preparation times that occur during the time students at the school where the teacher is located are receiving instruction.  Tex. Educ. Code § 21.404.

5.
The Petition for Review is granted.
Order

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, granted.

SIGNED AND ISSUED this ______ day of _______________________, 2010.






______________________________________






ROBERT SCOTT





COMMISSIONER OF EDUCATION
� The Final Judgment was issued on June 24, 2005 by the District Court, Travis County Texas, 98th Judicial District.  No party to the case appealed. 


� See 19 Tex. Admin. Code § 157.1073(h); Bosworth v. East Central Independent School District, Docket No. 090-R1-803 (Comm’r Educ. 2003).
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